
Tasmanian Agricultural and Horticultural Industry Code 
of Practice on the starting blocks
Nathan Cecil, Partner, Holding Redlich

The Tasmanian Agricultural and Horticultural 
Industry Code of Practice (TAH Code) has 
just closed its period of public consultation 
before it will be considered for submission 
for assessment and registration. 

Here, we look at what the TAH Code has in 
store, if and when it is ultimately registered.

WHAT IS THE TAH CODE?
The Tasmanian Farmers and Graziers 
Association (TFGA) developed the TAH Code 
to “consider and assess risks and control 
measures that are specific to the operation 
of the agricultural and horticultural heavy 
vehicle supply chain in Tasmania”. As set out 
in the foreword to the code, under the Heavy 
Vehicle National Law (HVNL), “An industry 
code of practice affords practical guidance for 
achieving the standards of heavy vehicle safety 
and compliance required under the HVNL”.

WHAT’S SO UNIQUE ABOUT TASMANIAN 
AGRICULTURE AND HORTICULTURE 
THAT IT NEEDS ITS OWN CODE?
While we know that every state and territory 
is unique, some more so than others, you 
may be forgiven for thinking that the conduct 

of agricultural and horticultural operations 
across Australia likely gives rise to similar 
risks and hazards. If so, you’re probably right. 
Although the TAH Code is unashamedly 
Tasmanian-centric for now, the TFGA has 
acknowledged “that the risks identified 
during the development of this code may 
be relevant to agricultural and horticultural 
operations in other states and territories. 
While the proposed scope will initially cover 
Tasmania, the intention is to broaden the 
applicability of the code nationally”. 

WHO DOES THE TAH CODE COVER?
The TAH Code covers parties that send, 
receive or transport goods and agricultural 
produce by heavy vehicle. So, the code 
covers primary producers, their customers 
and those who transport their products.

WHAT RISKS ARE COVERED?
The TAH Code covers most of the main 
HVNL areas – mass, dimension and loading, 
vehicle standards, and maintenance and 
fatigue. The TAH Code does not expressly 
address the risk of speed, perhaps because 
there was thought to be little left to say 
on the issue specific to the Tasmanian 
agriculture and horticulture sectors that is 
not already contained in the Master Code.
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From Your  
Editor-in-Chief

The Heavy Vehicle National Law requires 

parties in the chain to manage risk. This 

means identifying, assessing and controlling 

transport risks before they result in incidents. 

Bigger risks with hazardous outcomes call 

for more effort than smaller risks with less 

hazardous outcomes, and bigger risks with 

hazardous outcomes must be addressed as a 

first priority. This month, we take an in-depth 

look at managing risks and Michael Tatham 

takes you step by step through how to 

develop a risk management process in your 

business. This is an area that is always useful 

to revisit to help you refocus so that you don’t 

lose sight of what you’re trying to achieve.

Josh Clarke discusses the importance of 

training, specifically, the risks that can arise 

due to undertrained drivers. An important 

take-away is that the completion of training 

doesn’t necessarily mean that a worker is 

good to go and training isn’t a ‘once and done’ 

proposition. An assessment of competence 

may still be required. Further, subsequent 

refresher or performance management 

training may also be needed to ensure that a 

worker remains properly trained.

We’d love to hear more from you on your 

successes and problems, so drop us a line at 

the CoR Adviser Helpdesk!

Nathan Cecil 

Partner, Holding Redlich 

Editor-in-Chief, CoR Adviser 

6 NHVR takeover of heavy 
vehicle regulation in NSW3 Supporting the health and 

wellbeing of your drivers 8 New regulatory advice 
warns of the dangers of 
providing false or misleading 
information to the NHVR

Step-by-Step: How to develop a risk management 
process
Michael Tatham, Foreign Qualified Lawyer, 
Holding Redlich

Operators in the transport industry are 
required to ensure they have in place an 
appropriate chain of responsibility (CoR) 
risk management process. 

The risk management process consists of 
four key steps:

1. Identifying hazards: Find out what could 
cause harm or loss.

2. Assessing risks: Understand the harm or 
loss that could be caused by the hazard, 
how serious it could be and how likely it is 
to occur.

3. Controlling risks: Implement the most 
effective risk control that is reasonably 
practicable in the circumstances.

4. Monitoring and reviewing controls: Make 
sure controls remain effective over time 
and work as planned.

�Continued on page 4
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WHAT ABOUT THE MASTER CODE?
The Master Code is like the ‘one ring’ in Lord 
of the Rings. It addresses the common 
HVNL risks across all industry sectors and 
operations. 

The TAH Code sits under the Master Code, 
addressing the specific risks, hazards and 
appropriate controls applicable to the 
Tasmanian agricultural and horticultural 
sectors.

So, the codes are intended to work together 
and support each other. But, this does mean 
that you will likely need to refer to both.

WHAT DOES THE TAH CODE REALLY DO?
Is the TAH Code just another generic risk 
sermon? Thankfully, no, it isn’t. After delivering 
the obligatory sermons on risk, the primary 
duty, what is ‘reasonably practicable’, etc, the 
TAH Code is refreshingly practical and brief. 

The TAH Code is quite a useful, illustrative 
and plain-speaking resource that maps 
out the range of actions that parties in the 
chain can take in response to each identified 
hazard. The range of possible controls are 

broken down into bite-sized pieces that are 
easy to follow and chop or change around as 
appropriate.

CAN OTHERS MAKE USE OF THIS CLEAR 
RESOURCE?
Strictly speaking, the TAH Code is able to 
be adopted and followed by people in the 
Tasmanian agricultural and horticultural 
sectors. Non-Tasmanian operating 
businesses and/or those in other sectors 
can’t formally rely on the code.

However, the risks, hazards and possible 
controls covered by the TAH Code are for 
the most part risks, hazards and suitable 
controls that arise in, and are appropriate 
within, many industries. So, if you scratch 
out references to ‘farmers’, etc, throughout, 
the code can serve as an easy-to-use reality 
check or roadmap for chain of responsibility 
risk management in other areas – as a guide 
only, of course.

So, I encourage everyone in the chain to take 
a look and at least informally assess what 
you’re doing by reference to this very clear, 
concise and useful code. 

Safety and Compliance 
Officers pull defective 
vehicle off the road
Jessica Oldfield, Editor, Portner Press

In early June, National Heavy Vehicle 
Regulator (NHVR) Safety and Compliance 
Officers intercepted a vehicle in Epping, 
Victoria. 

The officers found a number of issues, 
including that:

 § the driver was driving while suspended; 

 § the vehicle was 70% over the mass 
limit; 

 § the passenger was sitting on a plastic 
chair; and 

 § a door latch was missing.

The truck and trailer were defected and 
grounded, and the matter will proceed to 
court.

Safety and Compliance 
Officers perform 

heavy vehicle on-road 
compliance and 

enforcement activities

This is a good reminder that NHVR 
Safety and Compliance Officers are out 
and about, and they will catch out any 
operators and drivers doing the wrong 
thing. 

Safety and Compliance Officers perform 
heavy vehicle on-road compliance and 
enforcement activities under the Heavy 
Vehicle National Law (HVNL) in the 
Australian Capital Territory, South Australia, 
Tasmania, Victoria and New South Wales. 
Their enforcement activities include:

 § inspecting prescribed work, rest, driver 
fatigue and work diary requirements;

 § enforcing standards that heavy vehicles 
must meet when using roads;

 § checking maximum mass and 
dimensions of heavy vehicles; and 

 § checking loading and restraining of 
loads on heavy vehicles. 

New advice for avoiding CoR breaches due to 
undertrained drivers
Joshua Clarke, Associate, Holding Redlich

The National Heavy Vehicle Regulator 
(NHVR) has issued new regulatory advice 
on identifying and managing the safety risks 
associated with insufficiently or inadequately 
trained workers in the heavy vehicle industry. 

The advice highlights that: 

 § undertrained workers pose a serious 
safety risk to themselves, their colleagues 
and the general public, and they can also 
present a danger to infrastructure and the 
environment; 

 § section 26 of the Heavy Vehicle National 
Law (HVNL) obliges parties in the chain of 
responsibility (CoR) to ensure their workers 
are appropriately trained with the necessary 
skills to undertake tasks safely;

 § heavy vehicle crashes and other safety 
incidents due to inadequate training 
can also result in significant reputational 
damage to businesses; and

 § a heavy vehicle driver’s licence is not 
always proof of a driver’s ability – even 
highly skilled and experienced drivers may 
need additional training within a particular 
industry or new work environment.

The advice provides practical tips on how to 
manage the associated risks of undertrained 
workers. For a start, the NHVR recommends 

that CoR parties undertake a risk assessment 
to consider these risks as they exist in their 
own particular business. Executives should 
endorse or approve a final risk assessment 
(remembering that they have a distinct due 
diligence obligation under the HVNL). 

A ‘training needs analysis’ can help businesses 
understand the required skill set for their 
workforce. From there, a training plan can be 
developed and implemented.

Training may take various shapes and 
forms. Delivery methods include internal 
training, accredited training delivered by an 
educational institution (e.g. TAFE) or small to 
medium enterprise consultants who might 
be specialists in particular operations (e.g. 
load restraint or crane operation).

The advice stresses the importance of: 

 § reviewing the training being provided to 
workers to ensure it is up to date and fit for 
purpose; 

 § conducting refresher training, especially 
after any workplace incidents; and 

 § maintaining training records. 

It is also expected that adequate supervision 
be provided during training, having regard 
to the level of risk involved and the worker’s 
level of experience. 

http://www.coradviser.com.au
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Supporting the health and wellbeing of your drivers
Michael Selinger, Partner, Holding Redlich and Jessica Oldfield, Editor, 
Portner Press

A recent national transport sector research study to understand 
and improve the health and wellbeing of drivers, Driving Health, 
revealed a health crisis in the transport sector calling for urgent 
action to support driver health and wellbeing. 

The study, which surveyed 1,400 truck drivers, found:

 § one in five drivers aged under 35 reported severe psychological 
stress;

 § the most common medical conditions were: 

 y back problems (34.5%); 

 y high blood pressure (25.8%); and 

 y mental health problems (19.4%); and

 § 54.3% of drivers were categorised as obese, compared with a 
national average of 32.5%.

We know that healthy workers take less time off work due to illness, 
but the Driving Health research also revealed that drivers with three 
or more health conditions had increased odds of experiencing a 
crash. That’s even more reason to take action to help your workforce 
be the healthiest they can be.

WHAT CAN YOU DO TO SUPPORT DRIVER HEALTH AND 
WELLBEING?
One effective way to support the health and wellbeing of your 
workforce is through a health and wellbeing program.

��DEFINITION: HEALTH AND WELLBEING PROGRAM 

A health and wellbeing program is a collection of strategies and 
activities implemented by a business to encourage the health 
and wellbeing of its staff.

Health and wellbeing programs are designed to assist workers with 
the following health and welfare issues:

 § mental health;

 § energy levels;

 § weight management;

 § blood pressure;

 § sleeping patterns;

 § nutrition; and

 § alcohol consumption.

TOP BENEFITS OF HEALTH AND WELLBEING PROGRAMS
Benefits of health and wellbeing programs include:

 § improved worker morale and job satisfaction;

 § improved alertness and concentration among workers;

 § improved worker health and wellbeing;

 § decreased stress and other work-related illnesses;

 § reduced absenteeism;

 § fewer workers’ compensation claims;

 § reduced staff turnover;

 § increased return on investment in training and development;

 § improved corporate citizenship and image;

 § improved ability to attract new employees;

 § improved industrial relations;

 § reduced risk of accidents; and

 § reduced long-term health problems.

TYPES OF HEALTH AND WELLBEING INITIATIVES
There are three main types of health and wellbeing initiatives:

1. Educational initiatives, which involve the distribution and 
communication of information related to topics that help to 
improve physical and mental wellbeing, e.g. nutrition, fatigue, 
posture and smoking.

2. Action-based initiatives, which involve activities that require 
workers to actively participate in a program designed to improve 
their physical and/or mental wellbeing, e.g. company-paid physical 
health check-ups, company-sponsored flu vaccinations and social 
sporting activities.

3. Culture-based initiatives, which involve activities designed to 
improve or retain a positive workplace culture.

A good health and wellbeing program will include both educational 
and action-based initiatives, as well as embracing the idea of cultural 
development of the organisation to sustain health and welfare.

Diverse health and wellbeing 
initiatives are more likely to 

engage the workforce.

TIPS FOR DESIGNING A HEALTH AND WELLBEING PROGRAM
Do the following things when designing your health and wellbeing 
program:

1. Try to design a program that gives a variety of options to workers. 
Research has shown that diverse health and wellbeing initiatives 
are more likely to engage the majority of the workforce because 
workers can select the programs that work best for them.

2. Design the program so that it can be easily integrated into your 
business. Your business may need dedicated workers (e.g. trained 
safety officers or nurses) to assist in the initial implementation of 
the program and ensure that workers are proactively engaged in 
the program in its initial stages.

3. Consider how the program will attract and remain accessible to 
workers, including any high-risk groups, such as long-distance road 
transport drivers. 

4. Think about how you can best promote the program within your 
business. For example, will you use pamphlets and brochures?

FIND OUT MORE
Visit drivinghealth.net for more about the Driving Health research 
project. 

Visit worksafe.tas.gov.au/topics/Health-and-Safety/health-
and-wellbeing/wellbeing-programs/seven-steps-to-creating-a-
wellbeing-program for helpful guidance on implementing a health 
and wellbeing program in your workplace. 

http://www.coradviser.com.au
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�Continued from page 1 “Step-by-Step: How to develop a risk management process”

PRELIMINARY STEPS

The Master Code states that to develop and sustain a good risk 
management process, commitment is required from management. 
Effective risk management starts with a commitment to safety from 
those who manage and control the transport activities. 

Section 2.2.1 of the Master Code provides great insight into 
management commitment and states that the promotion of 
proactive and positive safety cultures will help a business achieve 
better overall safety outcomes. 

It should also be kept in mind that consultation at each step of the 
process is key in supporting effective risk management. Consultation 
includes cooperating and coordinating activities with other CoR parties. 

The Master Code provides that to better understand the hazards and 
risks associated with your transport activities, it is important to:

 § Describe the transport task: The transport of what goods (or 
passengers) using what type of heavy vehicle/s, where to/from, 
how often and so on. Different transport tasks will have different 
hazards and risks.

 § Work out your role/s in the CoR: Different CoR parties will have 
different hazards and risks in how they influence and control the 
transport activity. 

Completing these two preliminary steps will set the context for your 
risk assessment. For some duty-holders, this will be a simple process; 
for others, it will be more complex. This depends on the size and 
nature of your transport activities. 

STEP 1. IDENTIFY HAZARDS

Identifying hazards involves finding things or situations with the 
potential to cause harm or loss. 

Hazards can include a wide range of things, such as:

 § activities or business practices, e.g. setting unrealistic schedules or 
delivery windows;

 § behaviours, e.g. speeding or driving while impaired by fatigue to 
meet a deadline;

 § physical objects, e.g. a heavy vehicle with defective brakes or worn 
lashings used to restrain a load;

 § situations, e.g. a poorly restrained load, loading or unloading delays, 
or traffic congestion; and

 § management practices, e.g. not providing employees with proper 
training.

Common ways to find hazards include:

 § asking the person performing the job about any problems they 
have had, and any near misses or incidents that have not been 
reported;

 § consulting with other CoR parties to understand each other’s 
needs and identify any hazards; 

 § observing how people perform the job, and identifying safe or 
unsafe work or business practices; 

 § checking vehicles and equipment, how they are used and how well 
they are maintained; 

 § implementing an effective reporting system, and encouraging 
people to report hazards and things that could go wrong; 

 § analysing information from incident investigation reports, inspections 
and audit findings; 

 § reviewing information and advice from industry associations, regulators, 
technical specialists and suppliers about known hazards; and 

 § looking for hazards when something changes, e.g. starting a new 
contract or purchasing new equipment

Lastly, record identified hazards, follow up on why the situation may 
occur and assess the risk (if required).

STEP 2. ASSESS RISKS

A hazard is a source of risk. A risk assessment involves considering 
what could happen if someone is exposed to a hazard and the 
likelihood of it happening.

Conducting a risk assessment is a structured process that involves 
determining:

 § how the hazard could cause harm or loss;

 § how severe the harm or loss could be; and

 § the likelihood of harm occurring.

When determining the severity 
and likelihood of harm, consider the 

controls already in place

To determine how the hazard could cause harm or loss, you should 
consider public risks, such as other road users, property or the 
environment. To determine how severe the harm or loss could be, 
consider the possible consequences. When determining the severity 
and likelihood of harm, consider the controls that are already in place 
to manage the risk.

You should conduct a risk assessment whenever:

 § a new hazard is identified or a new transport activity is commenced;

 § there is uncertainty about how a hazard may result in harm or loss;

 § the controls are not well known;

 § you are unsure how to best control the risk; and

 § changes occur that may impact the effectiveness of existing 
controls.

STEP 3. CONTROL RISKS

Managing risks involves eliminating or minimising them as far as is 
reasonably practicable. This is also a requirement of Section 26C of 
the HVNL. 

When strategising how to eliminate or minimise risks, you should 
work your way through the hierarchy of control by pinpointing the 
level of health and safety protection needed as well as the reliability 
of control measures in your business. In this way, you should be able 
to identify your business’ risks from the highest level of protection 
and reliability to the lowest level. 

�Continued on page 5
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��DEFINITION: HIERARCHY OF CONTROL 

The hierarchy of control sets out approaches you can use to control 
risks, in order of implementation, with the highest controls being 
those that eliminate or substitute the risk. There are six stages in 
the hierarchy of control:

1. Elimination.

2. Substitution.

3. Isolation.

4. Engineering.

5. Administration.

6. Personal protective equipment (PPE).

The main aim should be to reduce the chance of risk completely, or 

failing that, to minimise the chance of risk as far as possible. 

Example:

Driving between midnight and 6am (when a person would normally be 

asleep) is hazardous as there is an increased risk of being impaired by 

fatigue. 

Some options to control the risk include:

 § eliminating the risk by not driving between these hours;

 § reducing the risk through engineering controls such as using in-cab 

face and eye tracking technology that detects the symptoms of 

fatigue and alerts affected drivers;

 § reducing exposure to the hazard using administrative controls such 

as contacting drivers regularly during these hours to check on their 

welfare; and

 § using PPE – in the event of an incident, seatbelts and SRS air bags 

reduce the severity of injuries to drivers.

In most cases, you cannot eliminate the risk without eliminating the 

hazard (e.g. in the example above, by not driving at night). The lower 

levels in the hierarchy (such as using administrative controls and PPE) 

are less effective as they can only minimise the risk. 

TIP: To help industry stakeholders develop controls, the 
Master Code identifies and suggests controls for general 
types of risk, including speed, fatigue, mass, dimension and 
loading, and vehicle standards.

It is your responsibility to assess a range of controls and select the 

most suitable. The implementation of controls will depend on:

 § your role or roles in the CoR; 

 § the size and nature of your transport activities; 

 § the outcomes of your own risk management processes; and 

 § what you are capable of doing to control, eliminate or minimise 

public risk.

STEP 4. MONITOR AND REVIEW CONTROLS

As part of the risk management process, you should monitor 

controls put in place to verify they are effective and working as 

planned. For example, if new information or ways of working become 

available, you may need to reassess your controls to ensure that they 

are aligned with the industry standard. 

The Master Code stipulates that a review of all risks should be carried 
out on a periodic basis to ensure that your business is compliant 
and to check that all hazards have been identified. Priority for review 
should be based on the level of risk. Controls for high risks should be 
reviewed more frequently. 

If a control is not effective or not working as planned, or has 
created additional risks, it may need to be modified or a new control 
implemented. 

You should establish accountability for monitoring and performing 
reviews to provide confidence in the effectiveness of your controls. 

UNDERTAKING THE PROCESS IN YOUR BUSINESS

How you implement the risk management process will depend on 
the size and nature of your transport activities. For example, larger 
businesses with a greater exposure to risk are likely to need more 
complex risk management processes whereas smaller operators are 
likely to need a simpler approach.

Example:

A large machinery company, a consignee, sources pre-fabricated 
components from an overseas supplier. 

The components are packed and restrained in freight containers for 
shipping to Australia.

The restraint of the components is done manually using tie-down 
restraint. When the freight containers arrive in Australia, they are picked 
up from the wharf by a contracted transport operator. The drivers 
deliver the containers on skel trailers to the machinery company’s 
warehouse for unpacking and assembly.

The risk assessment process for loading is as follows:

1. Identifying hazards: Poorly restrained freight is identified in an 
imported shipping container. The consignee and operator are aware 
this is a known hazard with imported containers as there have been 
serious incidents reported in the media.

2. Assessing risks: The risk of poorly restrained freight is that the freight 
could shift in the container during transport. The freight shifting in the 
container could cause the vehicle to become unstable and result in the 
driver losing control of the vehicle. The vehicle could roll over and crush 
a passing car. The driver or passenger/s of the car could be seriously 
injured or killed. Packing instructions, including load positioning and 
restraint requirements, are provided to the overseas supplier (but the 
control is not always effective as not all loads are correctly restrained).

3. Controlling risks: The business implements the following controls:

 § Engineering: Alternate load restraint methods that use more direct 
restraint, such as blocking and containment, and reduce the margin 
for error, are investigated. 

 § Administration: A supervisor is required to inspect and sign-off 
that the freight has been correctly packed and restrained prior to 
sealing the container. A photograph of the freight restrained in 
the container is to be provided for all loads prior to shipping. The 
operator/scheduler develops a journey plan to identify any hazards 
on the route that may affect vehicle stability (e.g. harsh corners and 
steep descents) and advises drivers of precautions to be taken.

4. Monitoring and reviewing controls: The freight is inspected when it is 
received by the consignee in Australia to verify it is correctly restrained 
and meets the packing instructions. Feedback is sent to the overseas 
supplier, including photos of any non-conformances. 

http://www.coradviser.com.au
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NHVR takeover of heavy vehicle regulation in NSW
Melanie Long, Associate, Holding Redlich 

From 1 August 2022, NSW will be the fifth 
jurisdiction – after South Australia, Victoria, 
Tasmania and the ACT – where the National 
Heavy Vehicle Regulator (NHVR) will be 
directly delivering heavy vehicle regulatory 
services. This is an important milestone 
towards the NHVR becoming the single 
national regulator for the industry. 

The NHVR was established in 2013 to be the 
single, national regulator of heavy vehicles in 
Australia, and to apply and enforce the Heavy 
Vehicle National Law (HVNL), which has been 
adopted by all states and territories except 
Western Australia and the Northern Territory. 

Initially, the NHVR relied on state and territory 
agencies to deliver the majority of its 
frontline heavy vehicle regulatory services. 
However, over the past few years, it has 
been working with states and territories to 
transition these services to the NHVR. 

WHAT DOES THE TRANSITION MEAN 
FOR INDUSTRY AND OPERATORS? 
The transition in NSW means that all roadside 
enforcement, investigations, prosecutions 
and scheduled heavy vehicle inspections 
currently provided by Transport for NSW 
will now be the responsibility of the NHVR. 
Additionally, some 340 Transport for NSW 
staff who currently support the industry 
will be transferred over to NHVR. Transport 
for NSW will continue to provide a number 
of other important heavy vehicle services, 
including licensing, registration, and tow truck 
investigations and compliance. 

NSW is an important addition for the NHVR, 
because more than half of all Australian 
heavy vehicle movements occur within or 
through NSW. 

The most noticeable change for operations 
will be that the current Transport for NSW 
Compliance Operations Inspectors will become 
NHVR Safety and Compliance Officers. 

The benefits of this transition include 
more nationally consistent compliance and 
enforcement of the HVNL. Additionally, 
it will allow the NHVR to provide a more 
streamlined approach to service delivery and 
nationally consistent training. 

ROLES OF THE NHVR VERSUS STATE 
AND TERRITORY BODIES 
The table on the right is a state/territory 
comparison on the role the state bodies play 
compared with the NHVR.

CONCLUSION
The announcement of the NHVR’s takeover 
of heavy vehicle regulation in NSW is welcome 
news, and one of the last steps in reaching the 
NHVR’s establishment purpose of building a 
single and consistent regulator for the industry. 
The full national transition to the NHVR can 
only bring benefits to the industry and its 
participants by providing it with consistency 
across all areas of regulation including 
compliance, enforcement, education, training 
and service delivery. 

Jurisdiction
Transition 

commencement date
NHVR responsibilities

State/territory body 
responsibilities

ACT

1 July 2019  § Providing industry education 
and information to promote 
HVNL compliance 

 § Intercepting heavy vehicles for 
HVNL compliance

 § Issuing defect notices

 § Investigating offences under 
the HVNL

 § Enforcing the HVNL, including 
issuing infringements and 
undertaking prosecutions for 
serious offences

 § Publishing restricted access 
vehicle networks

Access Canberra:

 § Issuing heavy vehicle licences

 § Issuing heavy vehicle 
registrations, including 
undertaking roadworthy 
checks for registration 
purposes

 § Accepting payments for 
infringement notices

 § Inspecting vehicles for the 
clearance of major and minor 
heavy vehicle defects 

 § Selling National Written Work 
Diaries

NSW

1 August 2022  § Undertaking roadside 
enforcement

 § Conducting investigations

 § Undertaking prosecutions 

 § Undertaking scheduled heavy 
vehicle inspections

Transport for NSW:

 § Issuing licences 

 § Issuing registrations

 § Conducting tow truck 
investigations and compliance 
activities

SA

October 2016 
(investigations, 
prosecutions and 
intelligence gathering), 
October 2017 
(fatigue monitoring, 
permits and on-road 
compliance) and 
2020–2021 (all other 
services not covered 
by the state body)

 § Providing industry education 
and information to industry on 
the HVNL

 § Undertaking investigations, 
prosecutions and intelligence 
gathering

 § Monitoring fatigue 

 § Issuing permits

 § Undertaking on-road HVNL 
compliance

Department of Planning, 
Transport and Infrastructure:

 § Clearing defect notices

 § Inspecting vehicles for 
approval of modifications

 § Inspecting vehicles for vehicle 
standards exemptions

 § Mapping heavy vehicle access 
networks

Tas

2 July 2018  § Undertaking on-road 
education and compliance

 § Undertaking investigations, 
enforcement and prosecutions 
under the HVNL

Department of State Growth:

 § Escorting over-size over-
mass loads 

 § Undertaking passenger 
transport (taxi and bus) 
legislation compliance 
activities

 § Undertaking Written-off 
Vehicle Register light vehicle 
identity inspections

Vic

8 December 2019  § Providing industry education 
and information to promote 
HVNL compliance

 § Undertaking on-road 
monitoring of HVNL 
compliance

 § Issuing infringement and 
undertaking prosecutions for 
serious offences

 § Issuing defect notices 

 § Investigating offences under 
the HVNL

 § Collecting and analysing 
data relating to heavy vehicle 
movements, including 
monitoring the heavy vehicle 
safety camera network

 § Monitoring and responding 
to non-compliance with the 
Intelligent Access Program

 § Providing heavy vehicle escort 
services to ensure safe and 
timely movement of over-size 
over-mass loads

 § Issuing heavy vehicle licences

 § Issuing heavy vehicle 
registrations

 § Clearing heavy vehicle defect 
notices

 § Selling National Written Work 
Diaries

 § Conducting tow truck 
investigations and  
compliance activities
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HELPDESK

Obligations around the packing of containers

Q
If we place an order with a local supplier for goods shipped 

from overseas in a container, under chain of responsibility 

(CoR) requirements, do we need to:

 § make sure the container is loaded correctly; and 

 § before unloading the container, ask for proof that it has been 

loaded correctly?

A
If your business simply receives goods at your premises, then 

it is likely that your business is a consignee under the Heavy 

Vehicle National Law (HVNL). A consignee is a person who: 

i. has consented to being, and is, named or otherwise identified 

as the intended consignee of the goods in the transport 

documentation relating to the road transport of the goods; or

ii. actually receives the goods after completion of their road transport.

A consignee does not include a person who merely unloads the goods.

If your business does not have any involvement in the packing of 

the container and does not book the road transport upon its arrival 

in Australia, then your duty would be limited to a watching brief. This 

would include, for example: 

 § keeping a lookout for any issues with the packing or load restraint 

within the container; 

 § reporting and documenting any problems to your local supplier to 

raise those issues with the overseas supplier; and

 § closely inspecting future consignments to make sure that the same 

problems are not reoccurring.

If you book the road transport to collect the container from the port, 

then your business is likely a receiver and a consignor. 

A receiver of overseas-packed goods is a person, other the person 

who merely unloads the goods, who first receives the goods in 

Australia or unpacks the goods after they are first unloaded in 

Australia. Under section 186 of the HVNL, a receiver must ensure, so 

far as is reasonably practicable, the consignment documentation is 

not false or misleading. The maximum penalty for non-compliance is 

currently $11,490 for an individual or $57,450 for a company. 

A consignor should be more proactive to ensure the container is 

loaded correctly. For example, you might seek to incorporate load 

restraint or packing policies and procedures into your supply contracts. 

Or you may seek explicit confirmation from your local supplier and/or 

international supplier that the packing meets the requirements of the 

Load Restraint Guide. You would also implement the same watching 

brief approach outlined above.

Consequences of offering an enforceable undertaking

Q
We are facing prosecution for breaches of CoR obligations 
applying to our business. Would offering an enforceable 

undertaking to the National Heavy Vehicle Regulator (NHVR) mean 
our business would avoid conviction?

A
Yes, if the enforceable undertaking is accepted by the regulator 
(which it doesn’t have to do). 

The offer to make, or the making of, an undertaking is not considered 
to be an admission of guilt under the HVNL.

However, there are a few things to keep in mind:

 § If your undertaking is accepted, it is of course ‘enforceable’, meaning 
you must comply with it. Failure to comply with the undertaking 
is in itself punishable by a fine of up to $11,490 for an individual or 
$57,450 for a company. It also leaves you open to prosecution for 
the original alleged offence.

 § The regulator publishes all its decisions to accept enforceable 
undertakings and its reasons why on its website. This material 
typically includes a statement by the party that offered the 
undertaking acknowledging the incident. So, while this is not 
the same as admitting guilt, businesses cannot sweep alleged 
breaches of the HVNL ‘under the rug’ via an undertaking.

 § Complying with an enforceable undertaking can be an expensive 
exercise. Depending on the offence, it can be more expensive 
than the potential financial penalty if convicted. You only need 
to look at the NHVR’s website to see that the businesses whose 
undertakings the regulator has accepted have tended to commit to 
reforming their business’ transport activities profoundly to improve 
safety, which often comes with a hefty price tag. 

The costs of complying with an enforceable undertaking should be 
weighed against the consequences of being convicted for the offence, 
with the financial and reputational implications that it has for an 
individual or business. 

Keep in mind that where it is feasible and appropriate for your business 
to offer an enforceable undertaking, doing so could serve to reassert 
your business’ commitment to safety and restore its standing in the 
industry. 
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New regulatory advice warns of the dangers of providing false or misleading 
information to the NHVR
The National Heavy Vehicle Regulator (NHVR) has issued another 

regulatory advice, this time explaining why providing false or 

misleading information about your heavy vehicle transport 

activities to the NHVR, other authorised officials or heavy vehicle 

workers is prohibited by law. 

WHO IS THE REGULATORY ADVICE FOR?

The latest NVHR advice is relevant and applies to anyone who works 

or engages in transport activities in the heavy vehicle industry. 

The term ‘transport activities’ means everything you or your 

business does that relates to the use of a heavy vehicle on a road. 

This includes activities like: 

 § chain of responsibility (CoR) functions;

 § the use and implementation of safety systems;

 § business practices such as purchasing vehicles or equipment, 

making and negotiating contracts, communication, decision-

making, running a depot, training employees, managing risk, and 

developing and implementing policies and procedures; 

 § typical transport and logistics tasks such as training, scheduling, 

route planning, managing premises, selecting and maintaining 

vehicles, packing and loading; and

 § contracting, directing or employing a person to drive a heavy 

vehicle or to do other work associated with a heavy vehicle, like 

repairs or maintenance. 

Accordingly, if you (and/or your business) work or engage in any of 

the above, or similar or associated activities, then this regulatory 

advice is relevant and applies to you (and/or your business). 

WHAT ARE YOUR LEGAL OBLIGATIONS?

As the NHVR advice explains, the Heavy Vehicle National Law 

(HVNL) requires that all participants in the heavy vehicle industry (i.e. 

both individuals and companies) create, use and provide accurate 

and robust information about their transport activities that are based 

on fact. This means that all work records, documents, statements 

and information are required to be factual, truthful, complete and 

not misleading. This obligation also extends to information that is 

provided orally as opposed to in writing, including for example to an 

authorised officer on the road.

Accordingly, it is an offence under sections 701–703 of the HVNL for 

a person to: 

 § put something in a work record they know, or ought reasonably to 

know, is false or misleading; 

 § make false or misleading statements to an official or responsible 

person, either knowingly or recklessly; and 

 § give an official a false or misleading document, either knowingly or 

recklessly. 

HOW DO YOU COMPLY WITH YOUR LEGAL OBLIGATIONS?

The NHVR advice recommends that participants in the heavy vehicle 
industry should: 

 § familiarise themselves and understand the requirements for record-
keeping and providing information under the HVNL, particularly for 
work records, transport documents and applications; 

 § maintain good record-keeping practices to make sure information 
is correct, easy to find and up to date to minimise safety risks and 
ensure compliance; 

 § not obstruct, hinder or threaten officials (or their assistants) who 
are exercising their powers under the HVNL; and

 § take reasonable precautions to ensure you and your workers  
(if applicable) are not providing false or misleading information to 
the NHVR. 

If there is any doubt about information that has been provided to the 
NHVR, ensure it is followed up to avoid liability. 

WHAT ARE THE LEGAL CONSEQUENCES?

Depending on the seriousness of the offence, the NHVR may issue 
an infringement notice or may seek to prosecute and subsequently 
impose a fine or penalty. The maximum penalties for an offence under 
the relevant sections of the HVNL range between $8,000 and $10,000. 

WHY IS THIS IMPORTANT TO YOUR BUSINESS? 

The NHVR advice highlights how misleading, inaccurate, out-of-date 
or incomplete information can lead to safety risks and potential legal 
liability. Parties in the CoR, executives and drivers must be able to 
rely on accurate information to manage their own safety risks and 
uphold their primary duty under the HVNL to ensure the safety of 
their transport activities so far as is reasonably practicable. 

WHY IS COMPLIANCE IMPORTANT FOR THE INDUSTRY? 

The NHVR takes a risk-based approach to heavy vehicle regulation 
and relies on accurate information to make decisions relating to 
the services it provides, as well as enforcement and compliance 
activities. It uses its powers to gather information and monitor 
potential breaches under the HVNL, which ultimately keeps our 
roads and their users safer. 

FINAL WORD

The latest NHVR advice provides those who work or engage in 
transport activities with a practical overview of their legal obligations in 
relation to the provision of information to the NHVR, including the legal 
consequences of non-compliance and why compliance in this space is 
important for businesses and the industry as a whole. However, these 
regulatory advices do not cover all scenarios an individual or business 
may be faced with and do not constitute legal advice. Accordingly, 
should you be concerned about whether your business has the proper 
systems in place to avoid contravention of these sections of the HVNL 
or are otherwise unsure of the extent to which you must provide 
certain information to the NHVR (including potentially legally privileged 
documents), you should seek professional legal advice. 
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